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STATEMENT.

The action was one to enforce a judgment ren-

dered by the Supreme Court of the State of New

York on November 27, 1903, for $4833.63, against

plaintiff in error, and in favor of defendant in er-

ror. The complaint alleges, "That said judgment

'' still remains in full force and effect, and in no

** wise reversed or annulled or modified or satis-

" fied in whole or in part" (Tr. p. 2).



The answer, in addition to denying all of the

allegations in the complaint for lack of knowledge

or information sufficient to form a belief, avers

" That snch judgment if any there is, is not, and

" at the commencement of this action was not, a

" final judgment, nor has the same become a tmal

"judgment" (Tr. p. 10).

There was also a general demurrer to the com-

plaint, and the demurrer was overruled by consent

(Tr. p. 7).

The case was tried before a jury, and verdict

rendered for the defendant in error, on the direc-

tion of the court.

A motion was made in this court to dismiss the

writ of error, for failure to bring up a sufficient

record, which motion was made on the following

affidavit

:

[Title of Court and Cause.]

" Jesse AY. Liliexthal, being duly sworn, de-

*' poses and says:

'' That he is the Attorney for the Defendant in

*' error herein, and that he has been the sole at-

" torney since the connnmencement of this action;

" that plaintiff in error has wholly failed to com-
** ply with Subdivision 7 of Rule 23 of this court

** providing for the service on the adverse paii:}^

" of a copy of the statement showing the j^arts of

'^ the record which the plaintiff in error thinks

" necessary for the consideration of the case; that



the only error assigned by plaintiff in error herein

is the insufficiency of the complaint; that the

action is one to enforce a judgment rendered by

the Supreme Court of the State of New York;

that the contention of the plaintiff in error is

that the complaint should have alleged that said

judgment had not been appealed from and that

the time to appeal had expired at the time of the

conmiencement of this action; that said defense

was set up by the answer herein; that the de-

murrer herein to said complaint was overruled

by the consent of the plaintiff in error; that the

case was tried before a jurj^, and proof adduced

to show that at the time of the commencement

of the action herein the time to appeal from said

judgment rendered ])y the Supreme Court of the

State of New York had expired, and that no ap-

peal had been taken; that plaintiff in error intro-

duced no evidence in support of said defense;

that the jury rendered a verdict in favor of the

defendant in error; that said verdict was ren-

dered upon the direction of the court; that said

direction of the court is not assigned as error

herein; that the evidence upon which said direc-

tion was made hy the court has not been included

by plaintiff in error in the Transcript of Record

filed by it heroin ui)on writ of error; that said

proceedings ])efore the jury are a material part

of the record, and the printing thereof in said

transcript has not been waived or the omission

thereof consented to by defendant in error; that



*' if defendant in error had been served with a copy

*' of the statement of the parts of the Record which

*' plaintiff in error thought necessary for the con-

" sideration of the case, defendant in error would,

" as provided by said Rules, have designated in

" writing additional parts of the Record, viz., the

" proceedings before the jury, as material for the

'' consideration of this court."

Upon that motion this court made the following

order

:

" The motion of counsel for the defendant in

" error to dismiss the writ of error and suggesting

" a diminution of the record having been heretofore

" and on the 13th day of February, 1905, submit-

'' ted to the Court for consideration and decision

** and having been duly considered.

"It is Ordered that the said motion to dismiss

" be and hereby is overruled; and it is further or-

" dered that the plaintiff in error be, and hereby

" is required either to file his written admission of

" the truth of the affidavit of counsel for the de-

" fendant in error, filed herein on the seventh day
" of February, 1905, or to procure and file herein

" a certified transcript of the deposition of Ben-

" jamin N. Cardozo, referred to in the said

" affidavit."

Plaintiff in error, in its brief (p. 2), expressly

admits the truth of that affidavit.

The only assignment of error is based upon the

alleged insufficiency of the facts stated in the com-



plaint to constitute a cause of action (Tr. p. 18) ;

that is to say, it is assigned as error that the lower

court overi'ulcd the demurrer, and that it erred in

rendering judgment upon the verdict, because the

complaint did not state facts sufficient to consti-

tute a cause of action. Manifestly the latter as-

signment need not be considered, because the Record

not having been brought up, it must be assumed

that the evidence offered in support of the complaint

was not objected to.

POINTS.

I.

A COMPLAINT TO ENFORCE A JUDGMENT OF A SISTER

STATE NEED NOT ALLEGE THAT THE TIME TO

APPEAL FROM SAID JUDGMENT HAS EXPIRED, AND

THAT NO APPEAL IS PENDING.

(a) None of the precedents cited in the authori-

tative Books of Forms contains such an allegation.

WTliile this is not conclusive of the matter, it is en-

titled to some weight, because the authors of these

books are recognized as specially learned and ex-

perienced in relation to questions of pleading.

Abbott's Forms, Vol. 2, page 334;

Ency. of Forais, Vol. 10, page 930;

Estee's Pleadings, See 798.

(h) If the pendency of an api)eal in the court

which rendered the judgment were a bar to an

action upon it in a sister State (which as will be
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presently shown, it is not), that would be a matter

of confession and avoidance to be set up affirma-

tively by the answer; as in the case of the defense

of pajTLient, fraud, lack of consideration, or the

Statute of Limitations.

It was expressly so held in the case of

Dow V. Blake, 148 111. 76,

where the court said in relation to an action upon

the judgment of a sister State, that

"The j)endency of an appeal which operates

as a stay, is a matter to be proven as a defense

to, or any suspension of the action."

If it must be proven as a defense, it must be

alleged as a defense.

So also, in the case of

Suydam v. Ho^i:, 23 N. J. Law, 231,

it was held in an action upon a New York judg-

ment brought in the courts of New Jersey that an

answer, that the judgment had been appealed from,

was fatally defective for not averring that execu-

tion had been stayed. In other words, the matter

is one of affii'mative defense when it is any defense

at all.

Learned Counsel for plaintiff in error evidently

so understood it, for he alleges in his Answer that

the judgment was not a final judgment. The case

was ti'ied on the theory that by that allegation an

issue was made as to the finality of the New York

judgment. Defendant had taken the Cardozo depo-



sition above referred to, and offered the same in

evidence. No objection was made to the materiality

or relevancy of that evidence, or that it could not be

offered because the complaint did not state that the

judgment had not been appealed from. That depo-

sition showed (see Affidavit supra) that no appeal

in fact had been taken, and that the time to appeal

had expired before the commencement of the pres-

ent action. The jury, in view of the verdict, and

especially in the absence of any record as to the

proceedings l)efore the jury, must be deemed to

have found that the judgment sued on had not

been appealed from. In fact it is not pretended

that any evidence was introduced by the plaintiff

in error upon that issue.

{c) Where a case is tried upon the theory that

a certain issue is involved, and evidence is received

without objection as to matters that should have

been, but wore not, alleged in the complaint, the

complaint will be considered to have been amended

to conform to tlie proofs, and will ])e aided by

verdict.

Chicago Co. v. Voelker, 129 Fed. Ro]). 522,

529;

Nashua Bank v. Anglo (^o., 189 U. S. 221

;

Haley v. Kilpatrick, 104 Fed. Rep. 647.

"It is not doubted but what the plaintiff

might have amended his pleading so as to make
it conform to the facts proved. Tlie rule in

such cases is that every matter which would
have been admissi]>le in evidence bv wav of
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amendment to the complaint, \yi\1 be deemed to

have been added, or its absence waived or cured

after verdict."

Davidson v. Oregon Co., 1 Pac. Rep. 705.

In Harmon v. Tliompson, 84 S. AV. Rep. (Ky.)

569, an action was brought by vendor against

vendee for breach of contract to pui'cliase real prop-

erty. The petition was demurred to, and demurrer

overruled. Defendant answered, and j)laintiff had

judgment.

The court said:

"The groimd of the demurrer is that the

Petition did not aver that plaintiff was then

\\illing, ready and able to convey a good title.

* * * That aj)pellee was able and willing

and read}^ to convey the title as agreed, was a

necessary allegation, because it was an essential

fact. * * * After verdict and judgment,
it affirmatively a]3pearing by the record that

aj)pellee was able, ready and willing to comply
with his part of the agreement, the defect in the

pleading was ciu^ed."

The objection must be made at the trial that the

evidence is irrelevant under the allegations of the

complaint.

Ladd V. Piggot, 2 N. E. Rep. (111.) 505.

The plaintiff' in error having failed to bring up

the Record, it must be presumed, under the rule

that every intendment must be made in support of

the judgment, that no objection at the trial was

made to the evidence showing that no aj^peal had



been taken, and that the time to appeal had expired

prior to the commencement of this action.

(d) This certainly must be the rule after ver-

dict, especially where the fact necessary to be

alleged may fairly be inferred from the complaint.

It is alleged in the comj^laint that the judgment

"still remains in full force and effect." The con-

tention is that we should have negatived the fact of

an appeal, on the theory that an appeal sets a

judgment at large. But if the judgment is set at

large, it does not remain "in full force and effect".

It might be that if the complaint had been specially

demurred to, on the ground that it could not be

determined whether or not an appeal had been

taken, the court might upon such special demurrer

have required the complaint to be made more cer-

tain. But as already said, the demurrer was a gen-

eral one, and it was overruled by consent.

(e) Even though the demurrer to the complaint

should have been sustained, the error will be deemed

harndess, and the I'uling will not be reviewed by the

appellate court where the plaintiff in error answers

over and the proofs show that no harm has been

done to it by the ruling in question.

Des Moines Associaticm v. Crim, 134 Fed.

Rep. ISfik Jf^/
Abner Doble Co. v. McDonald, 79 Pac. Rep.

(Cal.) 369;

See Hibernia Bank v. Boland, 79 Pac. Rep.

(Cal.) 365.
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II.

It is also contended in the Brief of plaintiff in

error that the complaint should have alleged that

the judgment had not only been duly given and

made, but had been entered.

The California Code of Procedure, Sec. 456,

expressly provides that in pleading a judgment,

such judgment must be stated "to have been duly

given or made." The allegation in the complaint

is that the judgment was "duly given and made",

and "that said judgment still remains in full force

" and effect". And if as claimed an order for judg-

ment did not constitute a judgment until entered,

then the allegation of the making and giving of the

judgment of course includes the allegation of the

entry of the order for judgment; especially upon

general demurrer.

In Vv^eller v. Dickinson, 93 Cal. 108,

it was expressly held that an allegation that the

"plaintiff recovered a judgment" sufficiently pleads

the judgment.

In Hunt V. Butcher, 13 How. Pr. (N. Y.

Supreme Ct.) 538,

it was held that while the use of the word "duly"

was essential, the word "entered" or "perfected"

was equivalent to the word "made" or "given".
" The allegation that the judgment was entered

" would be proved by simple evidence of the actual
'' rendition of a judgment."
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Moreover, the enforcement of a judgment does

not depend upon its entry.

Los Angeles Bank v. Raynor, 61 Cal. 145.

III.

PLAINTIFF IN ERROR CONSENTED THAT THE DEMURRER
BE OVERRULED. VOLENTI NON FIT INJURIA.

It is of course incongruous that plaintiff in error

should be permitted to complain of the doing of

something to which he consented. He endeavors

to meet that by citing

Evans v. Gerkin, 105 Cal. 311.

In answer to the objection of the plaintiff that

defendant was concluded by its consent, the court

in that case said, "This objection should undoubt-

edly he held good as to any special ground of de-

murrer, since obviously consent to the overruling

of a demurrer is tantamount to a withdrawal of it

and a waiver of the objections thereby raised; it is

quite distinguishable from an instance where the

demurrer is overruled merely from failure to argue

it, or as is sometimes expressed 'for want of prose-

cution'. In such case it has been properly held that

it is the demurrer and not the argument, which

raises the issue of law, and that the party cannot

be deprived of his right to be heard upon it in this

court because bo saw fit to submit the demurrer

without argument in the court below. In this case
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however, the demurrer is general, and as this ground

is one which is not waived even 'by failure to demur,

it is obvious that it was not waived by consent

that it be overruled."

In other words, the court decides that the posi-

tion of the defendant who consents to the overruling

of his general demurrer, is just the same as if he

had not demurred at all. That is to say, he has the

right when evidence is introduced at the trial in

support of the complaint, to object to the evidence

upon the ground that the complaint does not state

facts sufficient to constitute a cause of action or

move for a non-suit or for a directed verdict, on the

same ground. No such objection to evidence or

motion was made in the case at bar.

In the case last cited and relied on by plaintiff in

error, the court in fact affirmed a judgment for the

plaintiff, and its words were therefor obiter. But

accepting these words as a correct statement of the

law, the position of the plaintiff in error is simply

that of not having demurred at all, because he con-

sented to the overruling of his demurrer. And yet

the overruling of the demurrer done by his consent,

is the error assigned by it. And he has not at

the trial made any question as to the sufficiency of

the complaint.

It should also be noted in this connection, that the

Transcript does not disclose any exception to the

ruling of the court below directing the jury to find

a verdict in favor of the defendant in error.
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IV.

In fact however, even though the New York judg-

ment had been appealed from, this would not pre-

vent an action upon tlie jvidgment in California,

and therefore, even assuming that the complaint

does not negative the fact of a pending appeal, and

further assuming that its failure to do so is not

aided by the verdict or by the failure to object to

evidence showing that in fact the judgment was not

appealed from, the complaint was not demurrable.

"An action of debt will lie on a judgment of

another State, notwithstanding the pendency
of an appeal or Writ of Error."

Union Trust Co. v. Rochester Co., 29 Fed.

Rep. 609;

Woodbridge Co. v. Rittei', 70 Fed. Rep. 677;

Bank v. Wheeler, 28 Conn. 433.

"We may treat this judgment in New York
as the ground of an action here, though it has
been appealed from."

Merchants' Co. v. De Wolf, 33 Pa. St. 45.

A California court enforcing a New York jvidg-

ment said:

"In the absence of any proof to the con-

trary, the presumption is that the effect of the

alleged appeal by the laws of New York is the

same as in this State; and in this State such
appeal would not stay execution or proceedings
for the collection of the amount of the judg-
ment appealed from, pending the ai)peal, nor
destrov or weaken the force and effect of the
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record of the judgment as evidence of the facts

or matters necessarily determined thereby."

Taylor v. Shaw, 39 Cal. 536.

"The case shows that by the law of New
York, an apjDeal does not vacate the judgment
aj^pealed from or stay execution, unless the

appellant gives seciu'ity to pay the judgment
if it is af&i'med. It follows that the judgment
recovered by plaintiff is in full force, notwith-

standing the appeal, and that the i3laintiff is

entitled to maintain this action thereon."

Taber v. Hovey. 117 Mass. 107.

It is of course elementary that a judgment ren-

dered in another State must be given the same force

and effect in the State where it is sought to be

enforced as it is entitled to in the State where it

is rendered.

Dow V. Blake, 148 111. 76;

Hampton v. McConnell, 3 Whcaton 234.

As a matter of fact however, and even in this

State, an apj^eal from a judgment does not set it at

large in the sense that execution cannot be issued

on it unless a sufficient undertaking be filed to secure

the pa^^Tnent of the judgment in case of its affirm-

ance.

''If the appeal be from a judgment or order
directing the payment of money, it does not
stay the execution of the judgment or order
unless a written undertaking be executed" etc.

C. C. P. Sec. 912.
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(a) Even where it appeared that in the original

foi'um a new trial had been granted on the condition

that an undertaking should be given, the sister

State will enforce the judgment in default of an

affii'mative showing on the part of defendant that

such undertaking had been furnished.

Lawrence v. Jarvis, 32 111. 304.

(h) An action upon a judgment of a sister

State is in principle the equivalent of an execution

issued out of the court of that State.

To the same effect that the pendency of an ap-

l^eal was a wholly immatertial matter, and certainly,

therefore, not the subject of an essential allegation

of the complaint, see also

Clark V. Child, 136 Mass. 344;

Piedmont Co. v. Ray, 75 Va. 821

;

Rogers v. Hatch, 8 Nov. 35;

Freeman on Judgments, Sees. 575, 602 (4tli

Ed.)

Indeed where that question was distinctly in issue

it was held that even where a supersedeas had been

o])tained, that only stayed execution on the judg-

ment, l)ut not an a^-tion theron.

Line v. Louder, 30 N. E. Rep. (Ind.) 703.

It should be noted finally, that the Supreme
Couit of California in an opinion written hy one

of the Honora])le Judges of this court, ruled di-

rectly that such complaint as the one under con-
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sideration was good. Judge Ross uses this lan-

guage:

"The iDoint that the complaint in the present

action should have alleged that the decree of

the equity court was never ap^Dealed from, is

not well taken. The complaint charges that

that decree remains impaid, and in fiill force,

which is sufficient."

Chaquette v. Ortet, 60 Cal. 594.

All of that and more is stated in the complaint

under consideration.

The judgment should be affirmed.

Jesse W. Liliexthal,

Counsel for Defendant in Error.


